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. Finally, the .Federa.l Judicial Center has been given the responsibil-
ity o‘f conducting training programs for both full-time and part-time
magistrates.17 This section requires that an introductory training

program must be held for new magistrates within one i
prog . ear af
initial appointment. 5 your alter thetr

As can be seen, The Federal Magistrate Act has been desi
feheve the pressure of the worklogd which is presently ?&gg::irto
judges of the United States district courts. Taking part of the workg-
loa.d off these individuals extends both to criminal and civil actions
It is hoped that by this method, the individual judges will be able t(;
concentrate more of their time to actual trial sessions, and leave much
of the pretrial preparation in the hands of the magistrate.

17. Id. at § 637,
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I. Introduction

The whole criminal adjudication process culminates with the sentencing
decision. Its importance to the entire judicial-correctional system cannot
bo understated. It has been traditionally neglected in favor of other more
visible aspects of the system. Ilowever, recent events have evoked rencwed
interest in all facets of the judicial-correctional system, including sentenc-
ing. Currently, there is a greater awarencss of tho importance of the sen-
tencing decision as well as a realization of its complexity.

The basic purposc of the criminal adjudication process may be quite
simply stated: to protect socicty.l Implementation of this purpose via a
sentencing structurce is not as simple. Protection of the public can be ac-
complished according to several, often conflicting theories. Thus a sen-
tence may prescribe punishment; provide a foundation for an attempt to
rehabilitate the offender; and serve as a deterrent to future crimes.2

Unfortunately, owing to a lack of unanimity as to what goal is to be
pursued and a dearth of information as to the needs and characteristics
of the individual defendant, many sentences amount to no more than a re-
flection of the judge’s prejudices or his prediction as to the defendant’s
future behavior. This type of sentencing falls far short of its intended pur-
pose of protecting the public. Rather, the result is to embitter defendants
who have been prejudicially dealt with and to engender a lack of respect
for the judiciary.

In many jurisdictions, there is an immediate nced for a modemization
of sentencing structures and procedures to better portray the needs of
both society and the offender. Recently, Kansas radically revised its sen-
tencing structure to promote individualization and rehabilitation instead
of deterrence as the primary end of sentencing. How well the structure
adopted by the legislature serves this goal will be the focus of this article.

1. Jayne, The Purpose of the Sentence, 2 N.P.P.A315 (1956).
2. PnesiENT's COMMISSION ON Law ENFORCEMENT AND ADMINISTRATION OF
JusTice, THE CHALLENGE OF CRIME IN A Frer SocieTy, 141 (1967).
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IL. Theories of Punishment

No proper assessment of any sentencing structure can be undertaken
without first scrutinizing the theories of punishment upon which most
sentencing provisions are founded.3 With some variation the traditionial

theories of criminal punishment have been retribution, reformation, de-
terrence, and incapacitation.4

Retribution is a relic of the most ancient end of punishment. It is a rem-
nant of the Mosaic Law of an eye for an cye and a tooth for a tooth.5
Theoretically, it serves as an emotional placation for the community by
allowing it to vent its anger through vengeance.6 Retribution, as a theoreti-
cal justification for punishment, has been condemned as “unjustifiable
vengeance; a destructive and short-sighted emotional basis for dealing with
the problem of crime; legalization of primitive and infantile reactions.”?
Regardless, many sentences especially those imposed for so-called atrocitics
reck of retribution, and its influcnce on the sentencing decision cannot be
minimized.8

Deterrence has often been advanced as a theoretical justification for pun-
ishment. Under this concept the purpose of punishment is to discourage

the offender from repeating his criminal behavior and also to dissuade po- '

tential wrongdoers.9 Whether incarceration cllectively  deters  criminal
depredations has long been a source of conflict among authorities. There
has been a growing realization that fear of detection and the accompany-
ing moral condemnation better advance the end of deterrence than does
imprisonment.10 Accordingly, improved methods of detection and mod-
emization of judicial procedures have been advocated as a better means
of accomplishing deterrence.1l Incarceration has little, if any, deterrent
effect upon the habitual or professional criminal. Many of these individ-
uals are incapable of leaming from the experience of punishment. Fear of
punishment does not necessarily deter further criminal behavior; instead,
it may actually increase criminality.12 The prospect of punishment, for

3. Comment, Reflections on Some Theories of Punishunent, 59 J. Cain, L. & P.S.
595 (1968), states that socicty should recognize and understund the goals of punish-
ment so that it can dedicate itself to those methods which will attain the desired goals.

4. DeGrazia, Crime Without Punishment; A Psychiatric Conundrum, 52 CoLum.
L. Rev, 746 (1952),

8, DeCrazin, supra note 4.

8. Comment, supra, note 3, at 596.

7. DeGrazia, supra note 4,

8. Bennett, Operation: Assize, 53 ], Am. Jup. Soc’y 104 (1954). “Personal re-
venge we¢ have renounced, but offical legalized revenge we can still enjoy. Once
someone has been labeled an offender and proved guilty of an offense he is fair rame,
and our feelings come out in the form of a conviction that a hurt to society shou[id be
‘repaid’.” K. MeEnNINGER, Tie CriME oF Pumisunmenr, 190 (1966).

13. IC‘I?m.mcnt, supra note 3, at 596,

11. And , The G I Preventive Effects of Punishment, 114 U. Pa. L. Ruv.
949 (1966). See Burger, THE STATE OF THE Jumciany—1970, 56 A.B.A.J. 929, 931
(1970). And see, K. MenNINGEN, supra note 8, at 208,

12, S. Rusm et al, Tue Law or CruminaL Coanection 658 (1963).
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example, may cause the criminal to shoot an arresting .ofﬁcer to fxvox;l ap-
prehension. Even though modemization of the judlcu:d-correcnona sc)l's-
tem to promote individualization would better accomplish .detc'rrcn;e,tie-
terrence through incarceration remains viable as a theoretical justification
for punishment.13

Incapacitation as a basis for punishment proceeds. upon the Fheorych;t
while the offender is incarcerated, socicty is free of his depredat;;ms(.l o '1i
ever, this theory ignores the obvious fact that event\.mlly the o cnh e;.l\;rt;
be released,14 and unless incarceration has accomplished some rehabi nl-
tion, society will have bcen only brieﬂ.y protected. Incapzcntatxor! o 1§
temporarily alleviates rather than extinguishes the threat posed to society.

In recent years there has been recognition that society can best bedpro-
tected from repeated criminal acts by rehabilitating the ?ﬂ'cnd.c_r an I;e-
storing him to the community as a law-abiding productive citizen. Re-

habilitation focuses on the individual rather than upon the offense. Ac-

cordingly, punishment is detennined upon consideration of the ind\vnduz;l.s
background, personality, education, and other factors rather than upon his
offensc. 16

Frequently, rebabilitation conflicts wilh. the ot'hcr theorics o.f pm‘ttis‘hmer;lsté
To prevent a contravention of the legislative policy, thfz courts mus agp :
themselves of the circumstances of the offender and.hls .olfcnse.m order to
be able to balance the need for deterrence and retnbufxon against th.e an-
nounced policy of rchabilitation. When the. sentencing def:lsnon incor-
porates deterrence and retribution, the result!ng se.ntcn?cc will l?el moqn};
sistent with the legislative policy unless their inclusion is compatible wit
the requirements of individualization.

1I1. Evolution of a Philosophy of Punishment

Historically, the emphasis in Kansas has been on detcrrencq as ‘the aim oj
punishment.17 Whenever deterrence, incapacitation, or retribution s;rve
as a foundation for a sentencing structure, the focus was on the offense

S i i Sentenc structure: Its Effect Upon Systems for
13. See Ohlin and Remington, Sentencing Struc e .
the Administration ;)I ((l,‘ri;ninal J:l:.\'l'ic;cb @ L?\:Id l& [gg::f::l’ullt?:x::’tcﬁ?s; c?\?; (l:)%sgc)iet :
is estimated that at least 99% ol | |
NA'}‘wNAllt. 30:7!:::‘1. (l;N CiumMme AN‘I) DELmqusivcv, GCuinpks ron SENTENCING, 2 (1957).
srei or cited as Guipks Fon SENTENCING]. . .
[“‘ilgmugl‘;lri:l::;xd Remington, suprd lio(c 13, p:)lin:s‘:nilt tha.t -l!:lep‘(,l;ﬂimlt{“mll:hzelzg:s
22 acitati as a theory of pmlis mment s that 1 mp(_m:s " Y
g::n'x::'iff I;lr:?blz::l ;f.balnncing the need for prolonged incarceration against its de
slml(giveé.:::m::n::s;;m note 3, at 597. Since rchabilitation is nec‘c[s.safi.l): m;l i;ci:-
vidualistic appmn’ch, there will be unequal treatment for s‘ingnr o alrm:lf.e :: r:e 2,
punishment imposed under the preceding theories should be substantially
simi mses.” Id, .
bimil';“ og;: MI;nua(rrons ANpD Wanpen or Tne KaNsas Psnrrzn;rmm', 1st ?I:ONN-I!:{:
Rzpo;\'r or THE Dmecrons AND WARDEN OF THE KANSAS STATR PENITENTIAR

Govennon or Kansas 17 (1878).
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rather than the individual. The Territorial Legislature, when it enacted the
first statutes governing the disposition of offenders,18 specified punishment
for each offense. For each offense or group of related offenses, punishment
could be prescribed for a minimum number of years;19 for both a mini-
mum and a maximum number of years;20 or for a maximum of years.21
Initially, the sentencing decision was made by the jury which was per-
mitted to assess punishment within the alternatives provided by law.22

Later, jury sentencing was abolished and awthority to imposc sentence was
vested in the judge.23

Prior to 1903, the courts imposed definite sentences, that is, sentences
were for a definite term of years. In 1903, the Kansas Legislature enacted
the Indeterminate Sentence Act24 This statute provided that the court in
imposing sentence would employ an indefinite term, that is, the sentence
imposed would be no morc than the maximum nor less than the minimum
provided by law.25 Utilization of the indeterminate sentence represented
a partial shift from deterrence to rehabilitation as the end of punishment.
The theory of un indeterminate sentence holds that the determination of
when a prisoner has been rehabilitated cannot be made beforehand; con-
sequently, the exact term of imprisonment should be determined by an
impartial body which would be able to judge when the prisoner was ready
for releasc.26 For this reason the legislature provided for the creation of a

prison board and empowered it to adopt rules and regulations pursuant to
parole.27

18. KaN. Teuncromar Star. ch, 129
was an adaption of the “fitting the
the Italian criminologist Becearda, 13
{2d ed. English transl. 1769).

19, See, eg., Kan, Temurowar Star, ch, 48 § 23 (1855) which preseribed a
minimum term of 5 years for manshwghter in the first doegree,

20. Id, the same statate further preseribed a term of not less than 3 yecars nor
more than 5 years for mansliughter in the second degeree,

21. See, eg., KaN. TemtontaL Star. ch. 49 § 23 (1855) which prescribed a
term not exceeding 5 years for burglary in the thind degree.

22, Kan. Tewtiromiar Stat, ch, 129 § 3 (1855). However, the jury’s power to
impose scentence was so constricted that for practical purposes the power to impose
sentence lay with the court, The court was authorized by the legislature to disregard
any assessment not within the statutory limits; to impose sentence where the jury failed
to assess punishment, I a_puni t mot authorized by law, or where a guilty
plea was entered; finally, the court was empowered to reduce the punishment where,

in the court’s opinion, the punishment was greater than warranted by the circum-
stances of the case. Id., §§ 4 to 7.

23. Ch. 52 [1865] KaN. Skss. Laws 129,
24. Ch. 375 § 1 [1903]) Kan. Suss. Laws 571. The Kansas statute was modeled

after a New York statute enacted in 1877 which pri

! ' avided for an indeterminate sen-
tence; a system of grading the inmates; compulsory cducation; and a careful system of

selection for parole. C. Gianwmng, Tk Panons: Pnocess, 11 (1959). Adoption of an
indeterminate sentence was first urged by Warden Henry Hopkins in 1878 as 0 method
of reformation wherchy a man's own desting would be placed in his hands, Diecrons
AND WaARDEN OF THE KANsAs STaTi PeNmreNTIANY, supra note 17, at 18,

25. Ch. 375 § 1 [1803]) Kan. Sess. Laws 571,

26. See Cc t, The Indeterminate Sentence Laws—The Adolescence of Peno-
Correctional Legislation, 50 Hauv. 1.. Riv. 677 (1937).

27. Ch. 375 § 5 [1903] Kan. Sess. Laws 572, The statute withstood several chal-
lenges as to its constitutionality, State v. Stephenson, 69 Kan, 405, 76 P, 905 (1904)

(1855). A semtencing stracture of this ty,
punishment to the crime theory™ first proposed by
ECCARIA, AN Essay on Clumes aND PuNisiMENTY

v
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The Intermediate Sentence Act was repealed in 1957 in favor 9f a more
liberalized provision which retained the principle of the mdetem.'unat.c s.enl::
2nce,28 but permitted the court to select among s?\.reral a]t;:mat}l:fafst 13 :;h -
posing sentence.20 Enactment of this new provision further shifte Y
balance towards rehabilitation as the primary goal of sente‘ncmg.. ; sl
shift was completed in 1969 with the adoption of the Kansas Crimina

Code.30

As a nccessary prerequisite to a correctional program m‘mcddat ret}}\‘nb:)l;:
tating the offender, it is essential that the sentence be tailore lto '; of
fonder. Individualization of sentence requires the c?ﬂender be dealt wit 3
accordance with his individual characteristics, cnrcumstat.\cef,.nee@ an
potentialitics. . . ."31 Kansas has adopted the concept oi mdwnduahzat!on
as the basis for the sentencing provisions of the Code.32 Implcmcn.u;mo;l\
of the individualization principle requires a departure fron:l t-lle tm.dltlon :
pattern of equating sanctions with the crime:&'f By clnssnfyuf\g cnn;lat}(:e
like gravity within a single category and“ pr?vxdmg a pena.l.ty or eact: » the
legislature has attempted to achieve a rz}txonal.and mnslstentds¥s e N
penalties,”34 thereby avoiding the disparities which had resulte from the
multitude of sanctions previously imposcd.35. The new sentencing struc;
ture makes provision for five classes of felonies and prescribes a term o;

i i ; d cxecutive
s : ainst tentions that it encroached upon judicial an : .
uphc}g :E:u::-:l ‘;5; "l]l\w ‘l'.((’.ln‘n:.ls Constitution to the court and govemor n.spcctivgly.
F:‘:Z Mote, 98 Kan. 804, 160 . 223 (1916), held tlsmt 'im indtcui\nzmnl‘)fc:c‘;::]!:lccv;{li‘&
" + act ‘ id for uncertainty. Similar acts have bec
poscd under the uct s n.ot '\:‘m' s constitute cniel and unusual punishment, Com-
‘xﬁgggrsgn‘;‘;,)’r‘;c:g‘l:m2gma(llM(';';;i 5::'u5:“‘(S‘:::“g:ncr(allu_,ml)(/.us.«s Boanp OF PRODATION AND
1 v ? £ IN Kansas (1970).
PM.‘?%LE' g{:lsaéiliﬁ(gg‘;luﬁznfl?;;. Laws 724. The provision attempted to ll)r?afiex;t tl;:
court'.s discretion in determining the tenm i‘if lin'ciur::ctlix‘l:l(::hi:{n Jﬁnﬁ;:lm:n’étl el: coul %, in
its discretion to “fix a minimum term provided thut the - lid whichceedcver that
E s-third of the maximum term, or seven ycars wi
elgt"r’lb?:ll b§y ll:“;to';;’.(g.“'Smm thercnl':’cr the provisiondwns fo:lmgal:ﬂbev z::] vag;n:tcan‘:l
radicto y » judicially unadministrative and was declared . s
(c)()' '&ﬁﬁﬁr‘o%sﬁ’x‘:& I’;Llsluasgnl’.éd 214 (1960). In 1963, the provision was repealed.
’ XAN. SEss. Laws 761. .
Chégu([:{\g 63.‘3#&357??(‘\& Sess. Laws 724. In addition to committm}{; a det:fenda::
to an inslit.ution, the court was permitted to grant probahgn; Slfxspend the sentence
execution of sentence; imptisl(: gggir;::’;\ orsnny ﬂn‘xvl;u;agéon thereof.
. 180 § 21°4601 [1969] KaN. Sess, Laws 496, .
g(l) (lall(lmls?. S§BNTENCING Act § 1 (1963). “The philx{sopl;y lof the A::lto I'llsﬂld;'.;:‘ :;x:
rehabilitation of all ollfc;ulers shniuld Awt !l;)e Cprllmm&y B::;:g:es_t;l t :;goctzrlr!%s)
" Flood, The Model Sentencing Act, 9 Cum, X 372 (196 §. L of the
s (AN, STAT. ANN. § 21-4601 (Supp. 1970). Adopts verbatir
Mo?:%-:.n, S):;a:'znscjl;:: Acr, KA\N. S'l'ﬁ‘l‘.CANN. § '21(:1163‘1, DC:‘arK_.gt "(si?))sp(i )19:((1)33‘ STAND-
' ;1. Penat. Cook § 6.01, Commen ent. . 2, H
.umsg ka(':l:::. :'3N§;~'l'é:(:xr§(: ALTERNATIVES AND Procepunes § 2.1(b), Commentary
° 68 ).

(Aggmvf’ﬂo?-;:g; llg.m.) Ciun. Cone § 21-1503, Kan, lg.tmcm. Counci. BuLL. 128
(April, 1968); Kan. Stat. ANN. § 21-4503, Comment (Supp. 1970). S
215 " ABA "Sranpains RELATING TO SENTENCING Al.'u-:nNAﬂwg A'I?D . nOf::; UK
§2 I.(n) Commentary ( Approved Draft, 1968), notes that .m‘(')lﬂ snmill'um are y

without u'ny rational basis and cxamines several examples of such provisions.
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imprisonment for cach cluss.36 To assist the court in pronouncing o mini-
mum term, the Code scts forth criteria to be considered in assessing the
minimum term.37 Contrary to the Kunsas Judicial Council’s recommenda-
tion,38 the legislature also retained the Habitual Criminal Act which im-
poses a severe limitation on attempts to individualize punishment.39

Even though primarily directed towards promoting rehabilitation as the
end of punishment, the Code also contemplates retribution, incapacitation,
and deterrence as incidental aims. For example, retention of the Habitual
Criminal Act may be partially explained in terms of its alleged deterrent
value40 The assignment of apparently high maximum and minimum terms
to some felony classifications may presumably be cxplained in terms of
deterrence, incapacitation, and, quite possibly, retribution. Conscquently,
the sentencing structure which emerges from a consideration of the various
provisions of the Code embraces “a somewhat dubious mixture of hetero-
geneous elements. . . ."41

The problem confronting the court in individualizing a sentence consists
of weighing the relative influence of each theory against the needs and
characteristics of the individual offender42 This balancing prerequisite
is rendered more arduous in that individualization frequently conflicts with
the requirements of deterrence and retribution. 43 As a consequence of this
conflict, the problem of disparity arises.44

V. Disparity

Disparity, as the term is applicd to individualized sentencing, means
that a defendant’s sentence cannot be accounted for in light of his nature,
needs, and offense. The consequences of dispurate sentences permeate
every segment of the judicial-correctional system.

36. Kan. Stat. Ann. § 21-4501 (Supp. 1970).

Class A.—Death or Imprisonment for Ii e,

Class B—5-15 to life,

Class C—-1-5 to 20.

Class D-1-3 to 10.

Class E~1.5,

37. KAN. STAT. ANN. § 21-4608 (Supp. 1970). Under this provision the court is
to take into consideration the nature and circumstunces of the crime, the background
and character of the defendant, and the requirements of public sufety.

38, Prorosep Kan. Cuin. Cows, KaN, i]umm;.n Counait Bune.. 19 (April, 1868).
The reason given for not retaining the Habitual Criminal Law was that the court is
given discretion in fixing the minimum tenm wd that the criteria sugpested as ap-
propriate to making the decision pemmits considerntion of the defendant’s history of
prior criminal activity, Paorosen Kan, Cun, Conk § 211503, Kan. Junicial, Counciu
BuLw. 125 (April, 1968).

39, KaN. STaT. AnNN. § 21-4504 (Supp. 1970).

40, See Topeka Daily Capital, Jun. 29, 1969, at 8, col. 5.

(1 3518) Mannheim, Some Aspects of Judicial Sentencing Policy, 67 Yawe L.J. 961, 671

42." Bennett, The Sentence—Its Relation to Crime wnd Rehabilitation, 1980 U, Iuv.
L. Forum 500, 503 (1960).

43. Note, Due Process and Legislative Standards in Sentencing, 101 U, Pa. L.
Rev. 257 (1952).

44, Ceorge, Comparative Sentencing Techniques, 23 Feo, Prow. 27 (March 1959).
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The very ideul of justive is offended by seriously unequal penalties

for substantially similar crimes, and the most immediate of its practical
purposes are obstructed. Crievous inequalities in sentences are ruinous
to prison discipline. And they destroy the prisoner’s sense of hnvinfg
been justly dealt with, which is the first prerequisite of his personal ref-
ormation.45

Moreover, unreasonably disparate sentences clash with the basic require-
ment of equal treatinent embodied in the fifth and fourteenth amend-
ments.46 Whenever distinctions in treatment are not supported by factual
differences but can be attributed only to arbitrary and unreasonable casti-
gation, the defendant has been denied his constitutional rights to due
process and equal protection under the law. In Caldwell v. TexasAT the
United States Supreme Court concluded that due process is fulfilled when
the law acts on all alike, and the individual is not subjected to an arbitrary
or capricious excrcise of state power. The Constitution does not require
rigid cquality; instead, it requires uniformity with variances related to sig-
nificant factual dissimilaritics which bear substantial relation to legitimate
governmental purposes. 48

Primary responsibility for disparity in those jurisdsictions, which vest the
court with substantial discretion in passing sentence, has been attributed to
differences among judges regarding the ends of punishment.49 An exhaust-
ive survey of disparity among trial courts in New Jerscy confirmed that
individual differences underlic much of the disparity uncovered by the
study.50 Kansas has not been plagued by this sort of disparity although
the provisions of the Code introduce the possibility of such disparity.

Some of the sentencing disparity prevalent in Kansas may be attributed
to plea bargaining whereby a defendant agrees to plead guilty and receives
in return a reduction of the charges pending against him51 Facilitating

45. Hart, The Aims of the Criminal low, 23 Law & Contemp, Pros, 401, 439
(1958). The ellect of disparity within the Kansas correctional system has been to
engender a spirit of bitterness and {ccling of injustice which has made reaching the
prisoner who has been unjustly dealt with extremely hurd.  Dinecrons anp Wanden
or ThE KANSAs STate PENTENTIANY, 6111 BisnNiAL ReponT or Tue Dinkctons AND
WaARDEN OF THE KANSAS STATE PENITENTIARY TO TiE Covennonr oF Kansas 8 (1888).
( Emphusis added. )

46, Comment, Sentencing Disparity: Causes and Cures, 60 ], Cune. L. & P.S. 182,
183 (1969).

47. 137 U.S. 692 (1890).

48, Comment, supra note 46, See Nebbia v. New York, 201 U.S. 502 (1033), due
process demands only that the law shall not be unreasonable, arbitrary or capricious,
md that the means selected shall have a real and substantial relation to the object
sought to be attained.

49. Glueck, The Sentencing Problem, 20 Fen, Pros. 15 (Dec. 1956) cites numerous
examples of disparity attributable to individual differences among judyes. See also
Bennett, supra note 42, at 502; Rubin, The Model Sentencing Act, 39 N.Y.U.L.R. 251,
260 (1964). “~

50, GCaudet, Harris wd St. John, Individual Differences in Sentencing T
of Judges, 23 J. Cwinm. 1L.&C. 811, 814 (1933).

51, See generally Note, Plea Burgating—Justice Off the Record, 9 Wasususn L.J.
430 (1970).

1, J,
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this mode of disparity was the former sentencing structure which required
imposition of a legislatively predetermined sentence. Theoretically, impo-
sition of a legislatively fixed sentence invests complete discretion as to the
length of incarceration in the parole authority which presumably is better
able to determine when the offender is ready for release on parole52 In
practice the result has been to shift discretion away from the court to the
prosccutor instead of the parole authority.53 Due to this displacement,
there results some inconsistency between the offense for which persons are
convicted and their actual conduct.54

A further instance of disparity occasioned by plea bargaining concerns
the treatment afforded to habitual and marginal offenders, respectively.
Experienced recidivists who are familiar with the plea bargaining system
may be dealt with leniently; whereas, a marginal offender who declines to
plead may be dealt with oppressively.55 In cither case the outcome is
deleterious to the judicial-correctional system. The recidivist who escapes
lengthy incarceration loses respect for the entire system, while the marginal
offender feels that he has been unjustly imprisoned and his chances for
successful rehabilitation are substantially diminished.

Preceding any reformation of a sentencing structure to promote rehabili-
tation is the indispensability of achieving a balunce between the ends of
individualization and uniformity so as to minimize, if not climinate, dis-

parity. Absolute uniformity would dictate a retun to a structure under '

which punishment is determined by legislative fiat for each offense. Con-

versely, individualization requires that the defendant be dealt with in ‘

respect to his individual characteristics and nceds. Uniformity and indi-
vidualization are then incompatible in theory. 1f uniformity be defined in
terms of equality of treatment based on individual variances, it would re-
quire that offenders be dealt with in accordance with their differences even
though they have committed the same offcnse. When the defendant is dealt
with objectively and made to understand that his sentence is based upon
his needs, then the aims of individualization and unifoninity can be attained
without the pernicious consequences of disparity. The policy which de-
rives from a consideration of the requirements of uniformity and individ-
ualization demands that sentences be consistent. 1ach offender’s sentence
should be consistent with an -objective evaluation of his individual char-
acteristics, circumstances, nceds, and potentialitics.56 Whenever a sen-

52. Comment, supre note 26,

$3. Ohlin and Remington, supre note 13, at 508, See R. DAWsON, SENTENCING=~
Tre Decision as To Tvee, Lenetu anp Conpirtons o Senrence, 191 (1969),

54, Ohlin and Remington, supre note 13, at 505; Remington and Newman, The
Highland Park Institute on Sentence Disparity, 26 Fen. Puon, 3 (March, 1962).

55. Tue Presipent’s COMMISSION ON LAw ENFORCEMENT AND ADMINISTRATION OF
Justice, Task Fouck Reront: Tue Counts, 11 (1967); Ollin and Remington, supra
note 13, at 505.

56. For a discussion of the problems involved in resolving the apparent conflict
between individualization and uniformity see, Guines Fon SENTENCING, supra note 14,
at 3.5; Rubin, Sentencing Goals Real and Ideal, 21 Fen. Pron. 51 (June, 1957).
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tence evidences subjective bias or fails to analyze.the olfendcr.'s ncedsg.a
traits, it is contrary to the policy of individualization. Ergo. since the pre-
amble to the sentencing provisions enunciates individualization, it follows
that sentences imposed under the provisions of the Code should be con-

sistent.
A. Sentencing Structure

In affixing a penalty for each class of felony, the Judicial Council adoplfed
the scheme propounded by the Modcl Penal Codc.S:I It r‘n.akes provision
for a legislatively fixed maximum and requires the imposition of a mini-
mum for cach class but gives the court some discretion as to its length.58
On the other hand, the Model Sentencing Act authorizes the judge to pre-
scribe a maximum term but does not provide for a minimum.59 This con-
flict signifies the basic area of disagreement among those concerned with
sentencing problems. It involves distribution of authority between the
courts and other organs of correction.60 The debat(.a.r.evolves around one
basic question, namely what powers and rcsponsiblhtles should be dele-

gated to the various agencies.61

As regards the maximum term provision, the framers of the Model Penal
Code resolved the debate in favor of the parole authorities.62 In th'eir
opinion the parole authoritics are better equipped to determine the period
required for optimum rchabilitation than the c‘ourts..ﬂil .The .Modcl Sen-
tencing Act provides the court may excrcise its discretion in fixing tl.le max-
imum within a statutory limit of five years. One reason ad\./nnccd in favor
of judicial discretion is that predetermined maximums deprive the court .of
the opportunity to individualize the maximum §t?ntence.64 To deny h}x‘m
this authority would deprive the parole authorities ?f the bcfxeﬁt of his
evaluation.65 The discretionary provision was also included in order to
effect a reduction of actual time served which in the opinion of the framers

was excessive.66

The controversy which debate over the maximum term arouses pales in
comparison to the furor which the minimum term provision has provoked.

57. Pnovostp Kansas Cunnan Cove § 21-1503, Kan. JuoiciaL Counci. BuLe,
April, 1968).
1245§. p;dom-:;. I’)r;wu. Cooe § 6.00 é 'l(‘ell;’tégmft No. 2, 1956).
9. SENTENCING ACT § .

(sii)) %Zﬁﬁ:ic:u.‘?;ueucing Correction and the Model Penal Code, 109 U. Pﬁmlf
Rev. 465, 479 (1961); see also Mover Penar Cope § 6. 7, Comment (Tent. t
No. 2, 1956).

6l. Wechsler, supra note 60.

. Id., ot 478, )
?512!. ;:’i, l:xt 478. See Gaudet, Harris and St. John, supra note 50; Clueck, supra
note 49. )
sncing and Correctional  Treatment Under the Law Institutes
Mo?ﬁ:l 1&?35"05?2“?5 'K’B"Kl] 994 (1960); Tumbladh, A Critique of the Model
Penal Code Sentencing Proposals, 03 L. & ConveMP. Pron. 544, 546 (1958).
5 : 64.
gg ?"'l‘:;?l.n:t:;m note 31; Rubin, Allocation of Authority In the Sentencing—Cor-
rection Decision, 45 Tex. L. Rev. 455 (1967).
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Imposition of a minimum term has been denounced as the primary cause
of “irrational” commitments.67 It has been advocated as neeessary to pro-
tect the best interests of the defendant, his family, and the community.68
A minimum term provision was excluded from the Model Sentencing Act
since it limited parole flexibility.62 In the opinion of one supporter of the
Model Sentencing Act, any obstacle to the power of the parole board to
release the offender whenever his adjustment scems to warrant it, is sheer
retribution.70 The Model Penal Code, conversely, preseribes a minimum
term essentially for deterrent purposes.7l [lowever, a minimum term in
excess of one year is to be imposed only where neegssary to assure a suffi-
cient period of treatment and as a matter of general deterrence.72

In assessing the cffcct of the mandatory maximum and minimum terms
upon the legislative policy, the minimum term provisions .are the most sig-
nificant.73 Provision for minimums, although discretionary within limits,
presents several possibilitics for disparity and consequent inconsistency. It
is the minimum term rather than the maximum which actually determines
the length of time the offender will serve since parole cligibility is com-
puted from the mininuen tern. 74

Thus, the offender will be coneerned primarily with insuring that he will
receive the lowest possible minimum term, resulting in a furtherance of
the plea bargaining process to the detriment of a consistent sentencing
policy. And, since the minimum is not imposed objectively in accordance
with the recommended criteria,75 an clement of subjective bias is intro-
duced into the sentencing structure, further frustrating any attempt to
attain consistency. Imposition of a minimum term restricts the authority
of the parole authorities; conscquently, they are not in a position to amelio-
rate the effects of an unrcasonable minimum term,76 nor will they in most

_cases be able to grant parole at the optimum time. The conscequence of
such a situation on the quest for rehabilitation is ohvious.

67. Rubin, supra note 56, at 53.
Thompson, Sentencing the Dangerous Offender, 32 Fep. Puow. 3-4 (Murch,

Mobzt, SENTENGING Act § 9, Comment (1963).
70. Tumbladh, supre note 64, ut 548,

71. Mober PenaL Cobe § 6.07, Comment (Tent. Draft No, 2, 1956).

72. P. Tarran, CriME, JUSTICE AND Connecrion, 470 (1960).

73. The rentention of the legislatively fixed maximums will be conducive to plea
bargnining as previously discusse supra. And the sentences which are imposed as a
result of a bargained-for plea and not as a result of un assessment of the offender’s
characteristics and needs will, of course, be inconsistent_ with the legislative policy.

. Kan. Srat. Ann, § 22-3717(2 (¢) sSupp. 1970), provides for parole eligi-
bility upon completion of the minimum term less accumulated institutional and incen-
tive good-time credits.

75. Kan. STaT. AnN. § 21-4608 (Supp. 1970). Au objective evaluation of these
criteria would seem to require that a presentence investigation be conducted.  How-
ever, in Kansas for fiscal year 1970, a presentence investigation was conducted ufter
less than % of the felony convictions.

The parole board may recommend to the sentencing court that an offender’s
minimum term be reduced, Kan. STAT. Ann. § 21-4605 (Supp. 1970); however, this
authority has been sparingly used,
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P g ive
A final consequence of the minix?fjm term provisions zor:o:; :1 pec Emil‘el.
than the above-mentioned possibi.ht.ws. With tht: t:;ceg o eve years for
onics, there is provision for a mxmmum.tem\ [} u re T Yot threo
each class. Under current parole regulations a mfmlmgmcomin hable for
years requires the offender to serve two years be c;:e ﬂe?rehab?limﬁon for
parole.77 There is some authority for the the.or).r that e
be accomplished it will be accomplished vathm two tyof s and that
risonment in excess of two years results in tl'xe onset ¢ o e
E)ion.'?fi It is doubtful that prolonged incarceration eﬂ.’et':tu./e{ toe ors future
criminal acts.79 Since a lengthy minimum may bte m:::::: o e
tion, its imposition unless warranted as a deterrent me

dict the legislative policy.
B. Presentence Investigation

» '3 P Separ bl that

As was noted in the previous discussion, 1;d1v1du;1]uta:;0t;bc}z$;2:ll; ot
's needs ‘haracteristics be evaluate 8

the defendant’s needs and ¢ . | oblectively. e
» individualization concept enunc ,

der to conform to the indivi ] unci ‘ e

?\vlllodcl Sentencing Act directs that a presentence m@stxgatmn b(,i :‘:;n(:u ed

prior to sentencing.80 The Model Penal Code likewise requ P

sentence report.bl

T . com-
To successfully accomplish indxvnduahzatl(;rzl, g;efc:turt :nll;st tl;:;v;e(m ™
i pfe nfortunately,

ste i ation concering the defendant. o Kansas

D tue o i icial Council’s recommendation83 an

i J the Judicial Council’s on83
Legislature chose to ignore ( ecommendaOn e
i a mandk ssentence investigation.
failed to provide for a mandatory pre o s will be
i s defe s individual needs and characte:

to insure that the defendant’s in : Y e
determined objectively may have two [l))ossxtl?le ;ﬁ:c:; doriln (tl}i]veidl:(%lls;eju-

i icy. Ifirst, it will permit subjective bia \
sentencing policy. First, it will p rm ividu .
dice to cfn?rol the sentencing decision and th(;:'eby promote tn;rztft?:;:: nc:::
i sonsistency. When there is a pauci .

arity to the detriment of consistency. W ore is ¢ ; forma
E(l): charding the offender, the sentencing decli:on |sdmercly th?vf:ldi?

" whi irrors his individual philosophy nad preconcer
“hunch” which mirrors his indivic . | precor )

t::)l:ls% A presentence investigation report which consolidates, organizes,

;. 45-1-2 (July, 1970).
¢ PROBATION AND P‘MROLE, I'h:(.. 45 956):
%. ﬁ:lh::: sl.lcs)?l::";:tx;n 'll'cnu.\‘ and ‘5':;‘ Form of Sentence, 2 N.P.L.AJ. 337 (1956);
imi ’ Wil note 54, . 1069
o “emlll‘gt(gn:l;:geNc:;vvlg::;x:‘(':,r?‘S?G (D. MuLviLr, M. ['mimxr:,e‘l;gng::r;; t\tgoltlgxcc]),
s i o s St Commion T Gt and, i, o, Yoo
ther than rel ons, Jncat '
““;th:_‘;poll(’)tn; ?:.-lx("rlx:’d:f':.-lc:ll':‘::‘lnto n‘:;r rcl\ubilituliv‘_iikcnl}scqz:::“;-ﬁs.in 'il;ll\‘c;o ggm; edg?x:ll in:
plagai “Americ: sctional system are likewise X X g
ll,"rzz(;;lxn;‘;rgl‘:(l:e:hl:nl::Ll;la‘:rﬂ;:: t‘l':?(;‘,‘ The Kansas City Times, Jan, 27, 1971, § B, at 12,
col. 3. . 063)
s SEnTENCGING AcT § 2 (1 )63).
gtl) m:::t Prnat. Cobe 8§ 7.03(')(()1) (Tent. Draft No. 2, 1956).
. nne ] ste 8 at ). _ . BuLL.
g% }E;le:;?ui“l’\,:‘;&s Cuminar. Cove § 21-1604 Ly Kan. JumciaL Counci
‘April, 1968). _
12881 Aplr(lktchn)T. ANN, § 21-4604 (Supp. 1970). Rubin. Disparity and Equality
85' Cuu;v.s For SENTENCING, supra note 14, n;) 25515 sg ZTQO o
of Sentences—A Constitutional Challenge, 40 F.R.D. 55,
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a.nd angyz‘es the defendant’s history fumishes the judge with the informa-
tion cssenfml to achieving objectivity 86 Consistency can best be achieved
by providm.g the judge with factual data upon which he can base a human
unflerstandmg of the defendant and a hunian understanding of his

attitudes towards him.87 £ oo

Second, should a sentencing decision fail to take into account the needs
anc! ch.aracteristics of the defendant, but instead reflect the judge’s bias and
prejlfdnce, there is ample foundation for arguing the dcfend:ﬁnt has been
d?pnvcd of his right to duc process and equal protection. As previous]
dlscqssed. the decision in Caldwell v. Texas88 established as a constit’utiona);
requirement that any distinction in treatment afforded an individual under
state la}v must be related to significant factual differences.89 Hence, it is
?he ba-sw for the distinction in treatment rather than lack of equalit \,vhich
is subject' to scrutiny. Individualization contemplates defendants ywill be
treated differently. But, in order to comply with the requirements of due
process and equal protection, individualization must be founded upon
sxgmﬁcan.t factual distinctions.” The procedures necessitated by this ml'm-
date require at least a presentence investigation 90 It is clear )t,lnt to ;ln
plement individualization and to achieve consistency a mandalor).l presen:

tence investigation is essential i Coe
tion., & essential if not, in fact, conunanded by the Constitu-

C. The Habitual Criminal Act

HAbs. or;gma'lly. pmposc&}, the Criminal Code would have repealed  the
abitual Criminal Act in favor of a provision for cnhanced minimum
terms.91 By enacting the Criminal Code into luw, the legisluture yielded to
the plea thf.lt the “Habitual” was nceeded as @ deterrent lll(!ilSlll‘c\{?- and in-
‘c‘::lrpl(:.ra:elg it .in the Code.83 1t is difficult, if not impossible, to recon;:ile the
ﬁo:: 9;tuD thlln an announxc?'d [?olic)' of individuulization and rchabilita-

01 eterrence and retribution are most often cited as the theories
underlying such statutes.95 There is little emphasis upon rehabilitation of

86. Gumes Fon SENTENGING, s :
gz. igl’}na. Ssuréglznolc Py G, s.sg.pm note 14, at 26,
3 .S, ., 697 (1890); sce Nebbi sw York 3
8. Commnt 2. 6 nog cl 4%(. )i sce Nebbia v, New York, 291 U.S. 502 (1933),
g(l) lI}nbin, supi':; note 85, at 72,

. Prorosen Kansas Ciunvanar, Cone § 21-1503, K
125 (Apl 1068 s i e 2 21-1! D3, Kan. Jumaian Counci, Bun..
Ka;;s;u l'l‘al;lltml Cr!mlnal Xcl,nfl) g’\’:\ll‘lfll::::rl.‘j ‘g:i‘i“?;r!;"l(;.)mc 12 4t 301 note, The

2. ]lcgpekg Daily Capital, Jan, 29, 1969, at 8, col. 5 )
9. Kan. sf:: ANN. § %:1-4504 (Supp. 1970). )

. o LEGISLATIVE Councit, Tue Kansas Penat Syste s
(l:ogl?gi)t'iogsl? ::{‘(‘lb.i‘tzai p(l.;i:g;i::grl‘ ,iilct is (iln(':onsi:s'lcnl with cnrr::? ::)c?ul(f\)xﬁeg:":;:or?\ilé
im%edml&ﬂ%rts townrgs r;;habilita:lii n‘.l eleterious clfect on eligibility for parole and

M. ELLiorT, Conflicting Penal Theorles in Statut, imii
Brown, The Treatment of the Recidivist in the Um';e:l‘ ‘gl'{tlg:né;.%/{:wﬁ/}fangim&)&

(1945).
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the prisoner.98 Aside from being contrary to the announced end of re-
habilitation, the “llabitual” is conducive to other forms of inconsistency.
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First, since harsh sentences invariably ensue from invocation of its pro-
visions, there has been a tendency on the part of judges and prosecutors to
“Iabitual” cven though its invocation is warranted.87 Conse-
arly applied which in tum has led to dis-
ants with similar criminal

ignore the
quently, the Act has been irregul
parate sentences being imposed upon defend
histories.98

Sccond, prosccutors have tended to use the Habitual Criminal Act to
secure guilty pleas rather than to secure enhanced terms for recidivists.99
The inconsistencies attributable to plea bargaining have previously been
discussed.100 It is sufficient to point out that retention of the “Habitual”
as an aid to plea bargaining serves only to further encourage frustration of
the legislative policy of individualization.

The final point to be made with reference to the cffect of the “Habitual”
on the legislative sentencing policy is that it fails to accomplish its intended
purpose. So-called “hardened” or professional criminals have not been
sentenced to longer terms under the provisions of the “IIabitual.”101 On
the contrary, recidivists more often plead guilty to a reduced charge and
receive n correspondingly lighter sentence.102 Even when recidivists re-
ceive Jonger sentenees, it s doubtful that further depredations are
avoided.103 The deleterious effects, which retention of the Iabitual Crim-
inal Act in its present form has on the achievement of consistent sentenc-
ing, demand that the provision be amended to promote individualization.

V. Conclusion

The foregoing analysis of the possible consequences which each of the
sclected provisions may have should not obscure the advancement towards

96. M. ErvLtoT, supra note 95.

97. P. Tarean, supra note 72, at 474.

98, Reseancu Derr. Kan, Lecstative Counci, Tie OpenatioN or THE KAN.
Hasiruar Crunsinar Law, Institutional Survey Rep. No. 2, publication No. 47 (Nov.
1036). The report came to the following conclusion: “The irregular application of the
hubitual criminal ko results in varying sentences ranging from u minimum of onc year
to life for the same offense. . . . Such dillerence not only affects the attitude of the
individual prisoner toward the courts and government but also seriously undermines
prison morale and discipline.” Id., at 42, The inclusion of n discretionary habitual
criminal act promotes increased disparity due to indivdual differences among judges.
S. Rusin ¢t a,, supra note 12, at 398,

99. P, Tavran, supra note 71, at 474; Note, supra note 91, “. ... [M]any times it [the
Habitual Criminal Act] was not used to give longer sentences, but was used by count
attorneys as a bargaining tool to get pleas of guilty,” quoting Sen. Steadman Ball,
Topeka Daily Capital, Jan. 29, 1969, at 8, col. 5.

100. Supra notes 54-55.

101. Rubin, Federal Sentencing Problems and the Medel Sentencing Act, 41 F.R.D.
467, 514 (1967).

102. Brown, supra nute 96, at 663.

103. “If anything, there may be a
longer sentences to recidivate more often, . . .
Mutviine, M. Tusin, L. Cuntis ed. 1969),

tendency for violent offenders who have served
” 12 Cumes or VioLence 569 (D.
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consistent sentencing attained by the new Criminal Code.  Towever, be-
fore individualization can be totally achicved, the Code must be amended
to eliminate the possibility of subjective bias or other forms of disparity
which result in sentences inconsistent with individualization and  detri-
mental to rchabilitation.

Washburn Law Journal ' [Vol. 10

Most importantly, provision must be made for a mandatory presentence
investigation. Current stall and budget limitations prevent achievement of
the ideal which would be to require a presentence investigation in every
case. The Judicial Council proposal would have required that a presen-
tence investigation be conducted in every case where imprisonment is
being considered as a possible disposition. 104 Compliance with this provi-
sion would demand more manpower than the probation and parole de-
partments are able to supply.

The Model Penal Code provision would scem to be more compatible
with available resources. This provision would require that a presentence
investigation be conducted where

(a) the defendant has been convicted of a felony for the first time; or

(b) the defendant is under 21 years of age and has been convicted of
a crime; or

(c) the defendant will be placed on probation or sentenced to impris-
onment for an extended term, 105

Although it does not require that a presentence be conducted in every case,
the provision does assure that youthful and first offenders will he dealt with
in a manner which will afford optimum opportunity for rehabilitation. And
it assurcs that the community’s and the offender’s well-being will be pro-
tected by insuring that probation or an extended term will be selected ob-
jectively, based on an appraisal of the offender’s needs.

Another provision which would assist in climinating inconsistencies, if
included within the sentencing structure, would require judges to state
their rcasons for sclecting a sentence. This swme provision would also per-
mit appellate review of sentencing decisions. 106 A statute embodying these
provisions would serve three major purposes:

1) permit the dircct correction of unjust sentences;

2) create a body of judicial opinion on sentencing which could guide
the trial courts;

104, Prorosen Kan. Ciuinm. Cobe § 21-1604, Kan. Jumciai Councin Buie. 128
(April, 1968).

105, Mooer Penar Cone § 7.07(1) (Tent, Draft No. 2, 1956).

108. Note, Procedural Due Process at Judicial Sentencing For Felony, 81 Hany,
L. Rev. 821, 845 (1968). Contra, Hart, supra note 45, at 440,
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3) serve the goal of rehabilitating offenders.107

Although this system would not climinate all dispartities (parti.culal:l).' those
introduced as a conscquence of plea bargaining), those d.ls.pnnttes at-
tributable to bias and prejudice would be reduced, and individualization
would be facilitated by cstablishment of judicial guidelines to complement
the legisltive guidelines.

Finally, the habitual criminal provision should be amende.d to promote
individualization.108 This could be accomplished by establishing criteria
which would assist the judge in the exercise of his discretion. For example,
New York provides that an extended term may be imposed only when the
court is of the opinion that '

. . . lhe history and character of the defendant and the nature and
circumstances of his criminal conduct indicate tlmt extended incarcera-
tion . . . will best serve the public interest .. . . 109

The Minnesota statute may be indicative of the type of provision best
suited for Kansus. That statute authorizes imposition of an extended term
only after a presentence investigation has been made, and the court is re-
quired to make appropriate findings.110 The advisory committee’s com-
ment to this section best summarizes the end for which an extended pro-
vision should be intended.

These requirements are intended to assure .that the habitual offende;
act is applicd only in those cases of the serious offender who for .lus
own sake or in the interest of the public should be confined for a period
longer than the maximum provided by the'stanf!e violated and that it
should not be applicd to the olfender who is guilty o.f two or more §SO-
lated criminal acts and not otherwise shown to be disposed to criminal
behavior dangerous to the public.d11

In addition, the Minesota advisory committee recommended that a di-
agnostic evaluation and report also be required.112 Inclusion of a similar
requirement in Kansas would not unduly tax available resources. Kansas
already has one of the nation’s leading diagnostic and reception centers.
All that would be needed would be to amend the statutelld to permit pre-
sentence evaluations at the Kansas Reception and Diagnostic Center and
to appropriate sufficient funds to enable the center to accommodate the
increased cascload.

107. Corman, Unfuir Sentences: A Breeding Ground For Crime, 5 Taiav 19 (Oct./
No‘{hé.g &;’)n.asumu-r's CoMAMISSION ON Law ENFORCEMENT AND ADMINISTIATION OF
JusTice, Tue Cuatience oF CuMe IN A Fuee Sociery 143 (1967).

109. N. Y. Penar Law § 70.10 ( McKinney 1967).

110.  Minn. STar. Ann. § 609,155 (1964).

111.  Id., Comment.

112, l:um-usn'.n Minn. Ciunt. Cone: § 609.155(2)(2) (1962).

113. Kan. Stat. AnN. § 76-24a03 (1969),
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Amendment of the Code to incorporate these provisions would contrib-
ute incalculably to the advancement of individualization and to the achieve-
ment of consistent sentencing. True individualization is scicentific and re-
quires objectivity. Ilence, individualization can be achieved only by in-
suring that every disposition is arrived at objectively and that individual
bias and prejudice are climinated.

Raymond W. Baker
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1. Background

II. Nature

111, Elements

A. Dersons Entitled to Redeem

B. Fiscal Aspects of Redemption
C. Time and Order of Redemption
D. Effect of Redemption

1V. Conclusion

Right of Redemption of Real Property in Kansas

A discussion of the right of redemption of real property in Kansas hope-
fully holds particular interest for the Kansas Bar because of the revisions
made in the law governing redemption by the 1970 session of the Kansas
Legislature.l  Although the statute2 goveming the right of redemption
remains essentially intact, reduction in the time allowed various parties to
effect redemption has made a survey of the right of redemption particu-
larly seasonable.

1. Background

The right of redemption is “the right to disencumber property or to free
it from a claim or lien; specifically [it is] the [statutory] right to free prop-
erty from the incumbrances of a foreclosure or other judicial sale, or to
recover the title passing thercby, by paying what is due, with interest,
costs, cte.” The right of redemption is not to be confused with the equity
of redemption, which exists independently of statute. The cquity of re-
demption must be cxercised before a foreclosure or other sale.4

Enactment of statutes providing for redemption from sale generally co-
incided with periods of cconomic depression and collapse of land values.
The first legislation, cnacted in the 1820s, was confined to redemption
from execution sale, although in one state the statute was held to apply to
mortgage foreclosures as well. New redemption legislation followed the
Panic of 1836; mortgage sales were expressly included. The period of re-
demption was originally six months from sale, but in the late nineteenth
century the period was lengthened to one year.S

The redemption statutes were intended to effect a dual purpose. The
mortgagor or other person entitled to exercise the right was given addi-
tional time to refinance and save his property. Furthermore, it was hoped
that the statutes would put pressure on the mortgagee, who was usually
the chief if not the only bidder at the foreclosure sale, to bid for the prop-

Ch. 221, [1970] Kan. Sess. Laws 746,
KaN. STAT. ANN. § 60-2414 (1964).
}!‘;_Acx's Law Dicrionany 1489 (4th ed, 1968)>

G. Osporng, OssonNE oN MonTtcaces § 307 (1951).
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