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Finally, the Federal Judicial Center has been given the responsibil
ity of conducting training programs for both full-time and part-time
magistrates,17 This section requires that an introductory training
program must be held for new magistrates within one year after their
initial appointment.

As can be seen. The Federal Magistrate Act has been designed to
relieve the pressure of the workload which is presently burdening
judges of the United States district courts. Taking part of the work
load oflF these individuals extends" both to criminal and civil actions.
It is hoped that by this method, the individual judges will be able to
concentrate more of their time to actual trial sessions, and leave much
ofthe pretrial preparation in the hands of the magistrate.

17. Id. at § 637.
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I. Introduction

The whole criniimil luljudiciition process culminates with the sentencing
decision. Its imporlance to the entire judicial-correctional system cannot
bo understated. It lias been traditionally neglected in favor ofother more
visible aspects of the system. However, recent events have evoked renewed
interest in all fuec.Ls of ihe jiidieial-correetional system, including sentcnc-
ing. Currently, there is a greater awareness of tho importance of the sen
tencing decision as well as a realization of its complexity.

The basic pui-pose of the criminal adjudication process may be quite
simply stated: to protect socicty.l Implementation of this purpose via a
sentencing structure is not as simple. Protection of the pubUc can be ac
complished according to several, often conEicting theories. Thus a sen
tence may prescribe punishment; provide a foundation for an attempt to
rehabilitate the offender; and serve as a deterrent to future crimes.2

Unfortunately, owing to a lack of unanimity as to what goal is to be
pursued and a dearth of information as to the needs and characteristics
of the individual defendant, many sentences amount to no more than a re
flection of the judge's prejudices or his prediction as to the defendants
future behavior. This type of sentencing falls far short of its intended pur
pose of protecting tl»e public. Rather, the result is to embitter defendants
who have been prejudicially dealt with and to engender a lack of respect
for the judiciary.

In many jurisdictions, there is an immediate need for a modernization
of sentencing structures and procedures to better portray the needs of
both society and the offender. Recently, Kansas radically revised its sen-
tencing structure to promote individualization and rehabilitation instead
of deterrence as the primary end of sentencing. How well the structoe
adopted by the legislature serves this goal will be the focus of this artide.

I, Tayne, The Purpose of the Sentence, 2 N.P.PAJ>315 (1956).
2 Piuisu>ENT's Commission on Law Enkohcement ^ministhation op

JusTioB, The Challenge of Crime in a Fhee Socurry, 141 (1987).
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No proper assessment of any sentencing struoUirc can be undertaken
without first scrutinizing the theories of punishment upon which most
sentencing provisions are founded.3 Witli sonu; variation the? traditional
theories of criminal punishment have been retribution, reformation, de
terrence, and incapacitation.4

Retribution is a relic ofthe most ancient end ofpunishment. It is a rem
nant of the Mosaic Law of an eye for an eye and a tooth for a tooth.5
Theoretically, it serves as an emotional placation for the community by
allowing it to vent its anger through vengeance.6 Retribution, as a theoreti
cal Justification for punishment, has been contlemned as "unjustifiable
vengeance; a destructive and short-sighted emotional basis for dealing with
tlie problem of crime; legalization of primitive; and infantile reactions."7
Regardless, many sentences especially those Imposed for so-called atrocities
reek of retribution, and its influence on the .si:nteneing decision cannot be
minimized.8

Deterrence has often been advanced as a theoretical justification for pun
ishment. Under this concept the purpose of punishment is to discourage
the offender from repeating his criminal behavior and also to dissuade po
tential wrongdoers.O Whether incarceration effectively deters criminal
depredations has long been a source of conflict among authorities. There
has been a growing realization that fear of detection and the accompany
ing moral condemnation better advance the end of deterrence tlian does
imprisonment.10 Accordingly, improved methods of detection and mod
ernization of judicial procedures have been advocated as a better means
of accomplishing deterrence.il Incarceration has little, if any, deterrent
eflFect upon the habitual or professional criminal. Many of these individ
uals are incapable of learning from the experience of punishment. Fear of
punishment does not necessarily deter further criminal behavior; instead,
it may actually increase criminality.12 The prospctct of punishment, for

on Somt! Theories of Punixhinant, 59 J, CiuM. L. & P.S.
5J5 (1808), states that socicty should rccugnizc iintl iiiulcrstaiid tlic Koals of punisli-
mentso tiitU It cun dctlicate itsdf to those mtftliwls whidi will uttain tlie desired goals
f » Punuhment: A Psychi'itria Conumlnnn, 52 Colum.L.. Hbv. 746 (1952).

5. DeCraziu, supra note 4.
6. Comment, supra, note 3, at 598.
7. DeCrazia, supra note 4.
8. Bennett, Operation: Assize 53 J. Am. Juu. Soc:'y 104 (1054). "Personal re

venge we have renounced, but olfidal leKalized reveuKe wc can still enjoy. Once
soineone lias been labeled an offender and proved of an offense he is fair uame,

?V." ^ " conviction that a hurt to society should berepaid. K. Mennincek, I'ue Chime ok Punishment. 190 (1906).
9. Comment, supra note 3, at 596.

10. Id.

P" Preoentioe Effects of Punishment. 114 U. Ha. L. Rev.Burger, The State ok the Judiciahy-1970, 58 A.B.A.J. 929 931
(1970). And see, K. Menninceii, supra note 8, at 208. '

12, S. Rubin et al. The Law of Chiminal CoaiuiitrnoN 658 (1963).
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example, may cause the criminal to shoot an arresting officer to avoid ap
prehension. Even though modemiziition of the judicial-correctional sys
tem to promote individualization would better accomplish deterrence, de
terrence through incarceration remains viable as a theoretical justification
for punishment.13

Incapacitation as a basis for punishment proceeds upon the theory that
while the offender is incarcerated, society is free ofhis depredations. How
ever, this theory ignores the obvious fact that eventually the offender will
be released,14 and unless incarceration has accomplished some rehabilita
tion, society will have been only briefly protected. Incapacitation only
temporarily alleviates ratlier than extinguishes the threat posed to society.15

In recent years there has been recognition that society can best be pro
tected from repeated criminal acts by rehabilitating the offender and re
storing him to the community as a law-abiding productive citizen. Re
habilitation focuses on the individual rather than upon the offense.
cordingly, punishment Is determined upon consideration of the individuals
background, personality, education, and other factors rather than upon his
offense.10

Frequently, rehabilitation eonflicl.s with the other theories of punishment.
To prevent acontravention of the legislative policy, the courts must apprise
themselves of the circumstances of the offender and his offense in order to
be able to balance the need for deterrence and retribution against the an
nounced policy of rehabilitation. When the sentencing decision incor
porates deterrence and retribution, the resulting sentence will be incon
sistent with tlie legislative policy unless their inclusion is compatible with
the requirements of individualization.

111. Evolution of a Philosopluj of Punishment

Historically, the emphasis in Kansas has been on deterrence as the aim of
punishment.l7 Whenever deterrence, incapacitation, or retribution served
as a foundation for a sentencing structure, the focus was on the offense

13. See Ohlin and lU ininKlon. Sentencina Structure: J'''""
the Administratiun of Criminal Justice, 23 Law &Contemp. Phoh. 495, 497 (1958).

14 It is estimated that at least 9.5% of all prisoners ultimately return to ^cietv,
Nationai. Council on Chime and Delinquency, Cuiues fou Sentencing, 2 (1957}.
fHeieinafter cited as Cuioics foh Sentencing].

15 Ohlin and Remington, supra note 13, points out that the difliailty with relying
on incapacitation as a tl.oory of punishment is that it imposes upon the the very
complex problem of balandng the need for prolonged incarceration ngamst its de-

note 3, at 597. Since rehabilitation is necessarily an indi
vidualistic approach, there will be unetiual treatment lor siirular whejeas
punishment imposed under the preceding theories should be substantially the same for
similar Wahuen of the Kansas PENrrENTiAnv. 1st Benniai.
RePOHT ok THE UuUiCTOHS AND WaMUEN OK THE KaNSAS .StaTK PENITENTIARY TO THE
COVEWNOH OF Kansas 17 (1878).
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rather than the individual. The Territorial Legislature, when it enacted the
first statutes governing the disposition of offenders.lS specified punishment
for each offense. For each offense or group of related offenses, punishment
could be prescribed for a minimum number of years;10 for both a mini
mum and a maximum number of yeaR.;2() or for a maximum of years.21
Initially, the sentencing decision was made by the jury which was per
mitted to assess punishment within the alternatives provided by law.22
Later, jury sentencing was abolislicd and authority to impose sentence was
vesttid in the judge.23

Prior to 1903, the courts imposed definite sentences, that is, sentences
were for a definite term of years. In ltK)3, the Kansas Legislature enacted
the Indeterminate Sentence Act.24 This statute* provided that the eourt in
imposing sentence would employ an indefinite term, that is, the sentence
imposed would be no mons than the maximum nor less than the minimum
provided by Iaw.25 Utilization of the indeterminate sentence represented
a partial shift from deterrence to rehabilitation as the end of punishment
The theory of an indetenninate sentence hoitls that the determination of
when a prisoner has been rtshabilitated cannot be made beforehand; con
sequently, the exact term of imprisonment should be determined by an
impartial body which would be able to judge when the prisoner was ready
for release.2e For this rc^ason the legislature provided for the creation of a
prison board and em]jowen;tl it to adopt rules and regulations pursuant to
parole.27 ® ^

18. Kan. lEUMrroiiiAU Stat. cli. 120 (1855). Asciiteticing .stniclurc of lliSs type
Xo hllin«».«'»' trimc theory" first proix.swl ^
(2d cd En«£h lJ«.x;AmA. An I.ssav un ani, I-unimimkntt.

S'AT- § 2.'J (1855) which prescribed aminimum term of 5 years for mansl;HiKhter iti the first tlijuree.
B further prescribed u l» im ..f not less thiui 3 years nor

^ years for munshui}{hter in tlie second21. See. Kan. Tkuiutouial Stat. ch. 49 § 23 (1855) which nrescril>ed a
5 yeani for burKhiry in tl.u third dvau e. ' prescnl>ed a

. r* Tkiuutohiau Stat. ch. 129 § 3 (1855). However, the jury's i>owcr toimpose sentence was so const^ricted that for practical pi.r|wses the power to imiwse
sentence lay with the court. 1he court was autiiorizud by the legislature to disregard
any assessment not within the statutory limits; to impose scntenc-e where the jury failed
to assess punishment, assess^ed a piuushment not autbori/fd by law, or where a guilty

'•"•"I*••••"I""--'"' "> '"I""

M. Ch. 52 [1865] Kan. Sess. Laws 129.

« S \ [1903] Kan. Skss, Laws 571. The Kansas statute was modeledafter a New \ork statute enacted in 1877 which providi d for an indclerininale sen-
sSLn YnrT '''"p o ^"^pulsory iihu alion; and u careful .system ofselection for ijarole. C. Ciaiuhni, Ihi: I'aiuii.k Pimk:i;ss, II (1959). Adoption of an
indeterminate sentence was first urged by Warden llti.ry Moukiiis in 1878 as a method
of reformation whereby a mans own d.-stiiiy would br pland in his hands. Diukc-iohs

oe rOK TllK PuNITIiNTIAUV, .Vll/.frt niite 17, at 18.
Qi. 375 § 1 (1903] Kan, bEj>». Laws 571.

,1 .SVii/riuv Imws-TIh- Atloleivrncc of Pcno-CorrecHonal Leuislation. 50 IIaiiv. L. Hkv. 677 (19.37).
27. Ch. 375 § 5 [19(0] Kan. Sess. Laws .572. Tin- staluti; withslooil several chal-

lenges as to its constitutionality. .State v. .Stephcnson, 09 Kan. 405, 76 1'. 905 (1904)
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The Intermediate Sentence Act was repealed in 1957 in favor of a more

liberalized provision which retained the principle of the indeterminate sen
tence,28 but permitted the court to select among several alternatives in im
posing sentence.29 Enactment of this new provision further shifted the
balance towards rehabilitation as the primary goal of sentencing. This
shift was completed in 1969 with the adoption of the Kan.sas Criminal
Code.30

As a necessary prere<]uisite to a correctional program aimed at rehabili
tating the offender, it is essential that the sentence be tailored to the of
fender. Individualization ofsentence requires the offender be dealt with in
accordance with his individual characteristics, circumstances, needs and
potentialities. . . ."31 Kansas has adopted the concept of individualization
as the basis for the sentencing provisions of the Code.32 Implementation
of the individualization principle requires a departure from tlie tra^tional
pattern of equating sanctions with the crinie.33 By classifying crimes of
like gravity within a single category and providing a penalty for each, the
legislature has attempted to achieve a "rational and consistent system of
penalties,"34 thereby avoiding the disparities which had resulted from the
multitude of sanctions previously imposed.3S The new sentencing struc
ture makes provision for five classes of felonies and prescribes a term of

upheld the net against c«)ntentions that it encroached upon Judicial and cxcctHvc
powers reserved by the Kansas Constitution to the court and governor respectively.
In TO Mole, 98 Kan. 804. 160 1'. 223 (1916), held that ;m indeterminate sentence im
posed under the act was not voi«l for uncertainty. Similar acts have been held valid
against contentions that such .ventemes constitute cniel ond unusual punishment. Com-
nient. siipru note 26. at 678 n. 5. See eencniUy, I^nsas Boahu ok Phouation and
Pahole. The IIistohv ok 1'ahoi.e in Kansas (1970). , , j .u

28. Ch. 331 [1957] Kan. Si;ss. Laws 724. The provision attempted to broaden the
court's discretion in tletttrinining the term of incarceration by pennitting the court In
Its tliscretion to "fix a miiiJinum term provided that the minimum did not exceed that
prescribed by law or one-third of the maximum term, or seven years whichever was
least" Id. § 14 at 728. Soon thereafter the provision was found to be so vague and
ctmtradictory as to be judicially unadmlnistrative and was declared void. State v.
O'Connor. 186 Kan. 718. 3.53 l'.2d 214 (1980). In 1963, the provision was repealed.
Ch. 311 [1963] Kan. Skss. Laws 761. , . . , , »

29 Ch. 331 [1957] Kan. Sess. Laws 724. In addition lo committing a defendant
to an institution, the court was permitted to grant probation; suspend the sentence or
execution of sentence; impose a fine; or any combination thereof.

30. Ch. 180 § 21-4601 [1969] Kan. Sess. Law 496. , .u * » • .k »
31. Model Sentencing Act § 1 (1963). "The philosophy of the Act is that the

rehabilitation of all oirenders should be the primary purpose of the correctional system.
. ." I'̂ ood, The Moilel HeulvucinK Act, 9 CiuM. &Deliq. 371. 372 (1963).

32. Kan. Stat. Ann. § 21-4601 (Supp. 1970). Adopts verbatim § 1 of the
Mooiii- Sentencing Act. Kan. Stat. Ann. § 21-4601, Comnient j Supp. 1970).

33. Model Penal C«h)k § 6.01. Comment (Tent. Draft No. 2, 1956); ADA Stand-
AUDS Rei^tinc to Sknikncinu Altehnatives and Phoceuuwes § 2.1(b). Commentary

CO..K S 21-1503. Kan. Council Boll. 128
(April. 1968); Kan. Stai-. Ann. § 21-4503, Comment (Supp. 1970).

35 ABA Stanuaiuis Uklatinc; to Sentencing Alteunatives and PnocEDOBra
5 2.l'(«). C«imm.iilary (Apnr«m-»l Draft. 1968). notes that most sanctiom are utterly
williuiit uuy niltoiial basis atul examuius several examples of sucli provlsloiui.
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imprisonment for o.ich class.3fl To assist tin- court in pronouncing u mini
mum term, the Code sets forth criteria to be considered in assessing the
minimum term.37 Contrary to the Kansas Judicial Council's recommenda
tion,38 the legislature also retained the Habitual Criminal Act which im
poses a severe limitation on attempts to indivi<lualize punishment.39

Even though primarily directed towards promoting rehabilitation as the
end of punishment, the Code also contemplates retribution, incapacitation,
and deterrence as incidental ain)s. For example, retention of the Habitual
Criminal Act may be partially explained in terms of its alleged deterrent
value.40 The assigmnent of apparently high maximum and minimum terms
to some felony classifications may presumably be explained in terms of
deterrence, incapacitation, and, quite possibly, retribution. Consequently,
the sentencing structure which emergt.'s from a consideration of the various
provisions of the Code embraces "a somewhat dubious mixture of hetero
geneous elements... ."4i

The problem confronting llie court in individuali/Jng a sentence consists
of weighing the relative iniluence of each theory against ihe needs and
characteristics of the individual o(fender.42 'i"lus balancing prerequisite
is rendered more arduous in that individuali/ation frequently conflicts with
the requirements of deterrence and retribution,4.J As a consequence of this
conflict, the problem of disparity arises.44

IV. Dlsitarilij

Disparity, as the term is applied to individualized sentencing, means
that a defendant's sentence cannot be accounted for in light of his nature,
needs, and offense. The conse(]uences of ilisparate sentences permeate
every segmentof the judicial-correctional syslenj.

36. Kan. Stat. Ann. § 21-4501 (.Simn. 1070).
Class A.—Deutli or Impmunmeiit fur iifu.
Class B-5-15 to life.
Class C-1-5 to 20.
Class D—1-3 to 10.
Class E-l-S.
37. Kan. Stat. Ann. § 21-4600 (Siipp. 1970). UiidtT this provision the court Is

to tako into consideration the nature and circiiin.sliinci-.s of the crinu;, the back{;roitn{I
and character of the defendant, and the rectuirunHiuls of pulilic .safety.

38. Proposed Kan. Chim. Coub, Kan. Judicial Council Hull. 10 (April, 1968),
The reason given for not retaining the Iliihitiial Criiniiial Law was that tliu court is
given discretion in fixing the minimum term and liuit the i-riteria suggested as ap
propriate to making the decision permits c-onsiiUtration of the dcfentiant's history of
prior criminal activity. PitoPOSKU Kan. Cuim. Coiik § 2J-1.*50.3. Kan. Judicuai. Council
Bull. 125 (April, 1908).

39. Kan. Stat. Ann. § 21-4504 (Supp. 1970).
40. See Topeka Daily Capital, Jan. 29, 1969, at H, col. 5.
41. Mannheim, Howe Aspects of Jtulirial Setitencinti Policy, 67 Yale L.J. 961, 971

(1958).
42. Bennett, The Sentcuci'—lls lieliilion lo Crime tiiul Rehabilitation, 1980 U. Iix.

L. Forum 500, 503 (1960).
43. Note, Due Process and Lenislatioe Hlundards in Henteiicinfi, 101 U. Pa. L,

Rev. 257 (1952).
44. Ceorge, Comparatiue Seutrncinn Techniques, 2.3 I'kd. Pitou. 27 (March 1950).
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The very iilcul ttf justiic is olfeiuled by seriously unequal penalties

for substantially .similar crimes, and the most immeaiate of its practical
purposes are Hbslriicled. Grievous inequalities in sentences are ruinous
to prison discipline. And they destroy the prisoner's sense of having
Ijeen justly dealt with, which is the first prerequisite of his personal ref-
onnation.45

Moreover, unreasonably disparate sentences clash with the basic require
ment of equal treatment embodied in the fifth and fourteenth amend-
ments.46 Whenever distinctions in treatment are not supported by factual
differences but can be attributed only to arbitrary and unreasonable casti-
gation, the defendant has been denied his constitutional rights to due
process and equal protection under the law. In Caldwell v. Texas,4^7 the
United States Supreme Court concluded that due process is fulfilled when
the law acts on all alike, and the individual is not subjected to an arbitrary
or capricious exitrcise of state power. The Constitution does not require
rigid equality; instead, it requires uniformity with variances related to sig
nificant factual dissimilarities which bear substantial relation to legitimate
governmental piu'poses.'IH

Primary responsibility for disparity in those jurisdsictions, which vest the
courtwith substantial tliscretion in passing sentence, has been attributedto
differences among judges regarding the ends of punishment.49 An exhaust
ive survey of disparity among trial courts in New Jersey confirmed that
individual differcnci-s undcriie much of the disparity uncovered by the
study.50 Kansas has not been plagued by this sort of disparity although
the provisions of tlu^ ('ode introduce the possibility of such disparity.

Some of the sentencing disparity prevalent in Kansas may be attributed
to plea bargaining whereby a defendant agrees toplead guilty and receives
in return a reduction of the charges pending against him.51 Facilitating

^5

45. Hart, The Aims of the Criminal Imw, 23 Law & Contemp. Pmob. 401, 439
(1958). The elfect of di.sparity within the Kan.sas correctional system has been to
engender a spirit of bitterness an«l (celinfi of injustice which has made reaching the
prisoner who has been unjustly dealt with extremely hard. DiHKca-ons and VVamden
OP niE Kansa.s .Sta ie 1'knitentiahv. 6i ii Biknnial Repoiit ok thk DntKcroHs and
Wauden op the Kansas Statk Pknithntiahy to tub C<»vehnohok Kansas 6 (1888).
(lilmphasis added.) . ^ ion

46. Comment, Scttri-itthig Dispuriti/: Causes and Cures, 60 J. Cmim. L. & P.b. 182,
183 (1969).

47. 137 U.S. 692 (1890). ^ ,
48. Commcnl, stipra iiolc 46. See Nebhia v. New York. 201 U.S. 502 (1033), due

process demands only that the law shall not be unreasonable, arbitrary or capricious,
and that the means Sflei-t<-d shall have a real and .substantial relation to the object
sought lo be attained.

49. Clueck, The Sentencinn Prohletn, 20 Fei>. Phou. 15 (Dec. 1956) cites numerous
examples of disparity attributable to individual differences among judges. See also
Bennett, supra note 42, at 502; Uubhi, The Model Sentencing Act, 39 N.Y.U.L.R. 251,
260 (1964). N

.50. Caudet, Harris and St. John, hulividual Differences In Sentencing Tendencies
of Judges, 23 J. CiuM. I..&C. 811. 814 (1933).

51. See gencralh/ NoU*, Pica Hargalninn-Justire Off the llecord, 9 Wasuuumn L.J.
4.30 (1970).
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this mode of disparity was the former sentencing structure which recjuired
imposition of a legislatively predetermined sentence. Theoretically, impo
sition of a legislatively fixed sentence invests coniplete discretion as to the
length of incarceration in t)>e parole authority which presumably is better
able to determine when tlu: oliender is ready for release on parole.52 In
practice the result has been to shift discretion away from the court to the
prosecutor instead of the parole authority.53 D\u! to this displacement,
there results some inconsistency between tlie offense for which persons are
convicted and their actual conduct.54

A further instance of disparity occasioned by plea bargaining concenis
the treatment afforded to habitual and marginal offenders, respectively.
Experienced recidivists who are familiar with the plea bargaining system
may be dealt with leniently; whereas, a marginal olfender who declines to
plead may be dealt with oppressively.55 In either case the outcome is
deleterious to the judicial-correctional system. The recidivist who escapes
lengthy incarceration loses respect for the entire system, while the marginal
offender feels that he has been unjustly imprisoned and his chances for
successful rehabilitation are substantially diminished.

Preceding any reformation of a sentencing strijclnre to promote rehabili
tation is the indispensability of achieving a balanci: between the ends of
individualization and uniformity so as to nnniini/e, if not eliminate, dis
parity. Absolute unifonnity would dictate a rctiun to a structure under
which punishment is determined by hsgislative Hat for each offense. Con
versely, individualization recjuires that the defendant l)e di;alt with in
respect to his individual characteristics and needs. Uniformity and indi
vidualization are then incompatible in theory. If uniformity be defined in
terms of equality of treatment based on individual variances, it would re
quire thatoffenders be dealt with in accordance with their differences even
^ough they have committed the same offense. When the defendant is dealt
with objectively and made to understand that his sentence is based upon
his needs, then the aims of individualization and uniformity can be attained
without the pernicious consequences of disparity. The policy which de
rives from a consideration of the requirements of uniformity and individ
ualization demands that sentences be consistent, liach offender's sentence
should be consistent with ah objective evaluation c)f his individual char
acteristics, circumstance4>, needs, and potentialities.Sfi Whenever a sen-

52. Comment, supra note 20.
53. Ohlin and HcminKton, supra note 13, at 505. H. Dawson, Sentencinc-

The Decision as to Tyi-e, Length ani> Conditions ok Si;ntenck, lUl (19G9).
54. Ohlin and RuminKton, SH;ira note 13, at ."iOS; Hcininf^lon and Newman, The

lUyihland Park Institute on Sentence Disparity, 26 Fed. I'luiii. 3 (March, 1962).
55. The Phesiuent's Comnus.su)n on 1,a\v I^Ni (>iic;ENn;NT and Ahministiiation ok

Justice, Task Fohce Uepoht: The Coukts, 11 (1967); Ohlin and Remington, supra
note 13, at 505. , . ,

56. For a discussion of the prohloms involved in resolvinn the apparent eonliict
between individualization and uniformity sec. Guides l*'tm .Skntkncinc, supra note 14,
at 3-5; Rubin, Sentencing Coak Heal and Ideal, 21 Feii. I'uou. 51 (June, 1957).
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tencc ovidcnocs s«l.jcK.-tivc bu« or fails to analyze the offender ncecU W
traits, it is contraor to the policy of
amble to the sentencing provisions enunciates
lhat sentences imposed under the provisions of the Code should be CO
sistent.

A. Senfencing Sfrticture

In amxinK apenalty for each class of felony, the Judicial Council adoptedd.e sAeme''pr^pou„L by the Model Penal Codo.5J I.
for a legislatively fixed maximum and requires the
Ln fo?each oL but gives the court some discretion «
On the other hand, the Model Sentencing
scribe a maximum term but does not provide for a "
met signifies the basic area of disagreement among
sentencing problems. It involves distribution of authon y between Ae
Irts and other organs of correction.60 The deb^e revolves aro^d one
basic question, namely what powers and responsibilities should be dele-
gated to the various agencies.61

As regards the maximum term provision, the friers of the
Code rLlved the debate in favor of the parok
opinion the parole authorities are better equipped to ^
required for optimum rehabilitation than the a)urts.e3 .The M-jdcl Sot
tencing Act provides the court may exercise its discretion in ""'"b '̂ e mw-
Lin within astatutoiy limit of five years. One reason advanced mfavo
of judicial discretion is that prc-determined maximums
the opportunity to individualize the maximum senten^.M To <l«ny ''1™
this authority would deprive the parole authorities of the benefit of Imevaluation.65 The discietionaiy provision was also included in O"^
effect areduction of actual time served which in the opinion of the frameis
was excessive.66

The controversy which debate over the maximum term arouses pal« m
comparison to the furor which the minimum term provision has provoked.

5T. PuoiKMBD Kansas Ciuminal Code § 21-1503. Kan. Judicul Councii. Buu-
''"sI^oSenai. Code 56.06 (Tent Draft No. 2.1958).

59. Model Sentencing Acr ^ U(lOOJ). . ^ ^ jqq y p l.
Draft

No. 2, 1956) .
61. Wechsler, supra note 60.

63 'id at'̂ 47«. .Sf6' Caudet, Harris and St. John, note 50; Clucck, supra

fs ?ffl. no.o Rubin. Alto«on e/ A«.l,oH„ In <(.. San,c~^»8-C.r-
rection Decision. 45 Tex. L. Rev. 455 (1967).
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Imposition of a minimum term has been (U'uounccd as tlic primary causc
of "irrational" commitments.67 It has been atlvocalcd as necessary to pro
tect the best interests of the defendant, his family, and the coinmunity.08
Aminimum term provision was excluded from the Model Sentencing Act
since it limited parole flexibility.60 In the opinion of one supporter of the
Model Sentencing Act. any obstacle to the power of the parole board to
release the offender whenever his adjustment seems to warrant it, is sheer
retribution.70 The Model Penal Code, conversely, prescribes a minimum
term essentially for deterrent purposes.71 However, a minimum term in
excess of one year is to be imposed only wliere necessary to assure a suffi
cient period of treatment and as a matti:r ofgt-neral deterrence.72

In assessing the effect of the mandatory maximum and minimum terms
upon the legislative policy, the miniminn term provisions.are the most sig-
nificant.73 Provision for minimums, although discretionary within limits,
presents several possibilities for disparity and consc(iuent inconsistency. It
is the minimum term rather than the maxinuiin which actually detennines
the length of time the ofFeniler will serve sinee parole eli({il)ility is com
puted from the minimum t<Tm.74

Thus, the offender will be concerned primarily with insuring that he will
receive the lowest possible minimum term, resulting in a furtherance of
the plea bargaining process to the detriment of a consistent sentencing
policy. And, since the minimum is not imposed objectively in accordance
with the recommended criteria,75 an elenniiit of subjective bias is intro
duced into the sentencing stnicture, further frustrating any attempt to
attain consistency. Imposition of a minimum lerm restricts the authority
of the parole authorities; consequently, they are not in a position to amelio
rate the effects of an unreasonable nn'ninuun term.70 nor will they in most
cases be able to grant parole at the optimum time. The eon.strfjuence of
such a situation on the (|ue.st for rehabilitation is obvious.

07.
68.

1968).
09.
70.
71.
72.
73.

Rubin, sttpra note 5G, at 53.
Thompson, Sentencina the Pautferous Ofjvmlcr, 32 I'eo. 1'moii. 3-4 (Murch,
MoDKt. SENTfc:Nc:iNu Act § 9, Comment (1063).
Tunibladli, supra note 64, at 548.
Modku Penal Code § 0.07, Comment (Tuiil. Dnift No. 2, 195fi)
j^TAPPAN, Chime, Justice and Coiihection, 470 (1960).

hnrirninfj/® rcntciition of the IcKislutively fixed maxinnims will be ctmdticive to plea
rS ? previously di-scussed supra. And the .scntinccs which arc imposed as a

"r" "f " "" assessment of the oiFender'scharacteristics and needs will, of course be inconsistent with the legislative policy
biliI '̂«n '̂';.niiT;- f 22-3717(2We) (supp. 1970), provides for parole eligi-
Uve goo^°Hine^red^^ minimum temj less accumulated institutional and inccn-
critll ^ evaluation of these
ever LTnnl/ f R invesligation be conducted. How-

Mo"y ul,„
board may recommend to the sentencing court that an offender's
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c^tiveAfii.al conscqucncc of Ihc minimum term provisions b more ^»nve
than the above-mentioned possibilities. With the «cept,on of class Efd-
onies, there is provision for a minimum term of three or more to
each class. Under current parole regulations a mmimum sentence of ft
years requires the offender to serve two years before P"®/"
parole.77 There is some authority for the theory that rf rehabditation is to
be accomplished it j^ill be accomplished within two years
prisonment in excess of two years results mthe onset of
tion.78 It is doubtful that prolonged incarceration effectively detere ^ture
criminal acts.79 Since a lengthy minimum may be inimical to
tion, its imposition unless warranted as a deterrent measure wou
diet the legislative policy.

B. Presentcnce Investigation

As was noted in the previous discussion, indivldualizaUon dcmrai that
the defendant's needs and characteristics be evaluated objertively. In
order to conform to the individualization concept enunciated m 5 1. tlie
Model Sentencing Act directs that apresentence investigation be conducted
prior to sentencing.«iO The Model Penal Code likewise requires a pre-
sentence report.8l

To successfully accomplish individualization, the court must have com
plete information concerning the defendant.82 Unfortunately the ^nsas
Legislature chose to ignore the Judicial CouncU's recommend^ionW and
failed to provide for amandatory presentence investigabon.84 This failure
to insure that the defendants individual needs and characteristic will be
determined objectively may have two possible effects on the legislative
sentencing policy. First, it will permit subjective bias and mdmdual preju
dice to control the sentencing decision and thereby promote irrational dis
parity to the detriment of consistency. When there is apaucity of infoma-
tion regarding the olfender, the sentencing decision is merely the judges
"hunch" which mirrors his individual philosophy nad preconceived no-
tions.85 Apresentence investigation report which consolidates, organizes,

77 Kansas Doahd ok I'hohation and Pahole, Reg. 45-1-2 , iflsav
78 Rubin, Long /'rf.vo» Turmx ami tht! I'orm of benlence, 2 N.P.I .A.J. 337 (1956),

cf. ReminKt<m ""d Newman.^ iqqq)

" ?1' KSSSr0.u';t7"<^(V)'®. D„f. No. 2.1956).
Jl 0». «2I-I604, K.m. Ju,.k,i.i. cou^eu. Buu.

of Scutcnccs-A Comlitutioml Cliallenee, 40 1«.R.D. 55. 58 (1900).
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nalvzand an^yzes the defendants Iiistory rurnishcs the judge with the infonna-
tion essential to achieving objectivity.HO (Consistency can best bo achieved
by providing the judge with factual data upon which he can base a human
understanding of the defendant and a hunian understanding of his own
attitudes towards him.S7

Second, should a sentencing decision fail to take into account the needs
and characteristics of the defendant, but instead reflect the jutlge's bias and
prejudice, there is ample foundation for arguing the defendant has been
deprived of his right to due process and equal protection. As previously
disclosed, the decision in CaUlwell v. TexasHH established as a constitutional
requirement that any distinction in treatment afforded an individual under
state law must be related to significant factual differences.ny Hence, it is
the basis for the distinction in treatment rather than lack of equality which
is subject to scrutiny. Individualization contemplates defendants will be
treated differently. But, in order to comply with the requirements of due
process and equal protection, individualization must be founded upon
significant factual distinctions.' The proctnlurfs necessitatetl by this man

date require at least a presentence investigalion.^iO It is clear that to im
plement individualization and to achieve consistency a mandatory presen
tence investigation is essential if not, in fact, commanded by the Constitu
tion.

C. The Udhituat Criminul Act

As originally proposed, the Crin.inal Code woultl have repealed the
Habitual Criminal Act in favor of a provision for trnhanced minimum
terms.91 By enacting the Criminal Coile into law, the legislature yielded to
the plea that the "Habitual" was needed as a deterrent measurey2 and in-
TOrporated it in the Code.«3 It is difficult, if not impossible, to reconcile the
Habitual with an announced policy of individualization and rehabilita-

tion.94 Deterrence and retribution are most often cited as the theories
underlying such statutes.95 There is little emphasis upon rehabilitation of

M. Guides Foh Sentenc:inc, mpra note 14, nt 20.
o7. Rubin, supra nole 56, at 56.

lo;
00. Rubin, supra note 85, at 72.

1^3 i>yeKfneraUy b. Ruuin vt al. supra note 12 ut JUl- note The
Katt^ llahitual Criminal Act. 9 VVaniiiiuun L.J. 244 (1970) '

02. lopeka Daily Capital, Jan. 29, 1969, at 8, col. 5.
93. I^N. Stat. Ann. § 21-4504 (Supp. 1970),

t
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th(5 prisoner.Ofi Aside from being contrary to the announced end of re
habilitation, the "Habitual" is conducive to other forms of inconsistency.

First, since harsh sentences invariably ensue from invocation of its pro
visions,'there has been a tendency on the part of judges and prosecutors to
ignore the "Habitual" even though its invocation is warrantcd.97 Conse
quently, the Act has been irregularly applied which in turn hju led to ^-
parate sentences being imposed upon defendants with similar criminal
histories.98

Second, prosecutors have tended to use the Habitual Criminal Act to
secure guilty pleas rather than to secure enhanced terms for recidivists.99
The inconsistencies attributable to plea bargaining have previously been
discussed.100 It is sufficient to point out that retention of the "Habitual
as an aid to plea bargaining serves only to further encourage frustration of
the legislative policy of individualization.

The final point lo he niatU? with reference to the elFect of the "Habitual"
on the legislative sentencing policy is that it fails to accomplish its intended
purpose. So-called "hardeiu-d" or professional criminals have riot been
sentenced lo h)nger lerins under the provisions of the 'Habitual. 101 On
the contrary, recidivists more often plead guilty to a reduced charge and
receive a correspondingly lighter sentence.102 Even when recidivists re
ceive longer sentinees, it Is doubtful that further depredations are
avoided. 103 'J'he tU leU;rious effects, which retention of the Habitual Crim
inal Act in ils prestnil form has on the achievement of consistent sentenc
ing, demand that liie provision be amended to promote individualization.

V. Conclusion

The foregoing analysis of the possible consequences which each of the ^
selected provisions may have should not obscure the advancement towards

96. M. Elliot, note 95.
97. P. TaI'I'an, supra note 72, at 474. ~
98. RtsKAUCii Dkit. Ivan. I-EcisLATivt: Council, Tub OpaiATioN ok

IIAIHTUAL CiUMiNAi. l.AW, liisliliili«inal Survey Ucp. No, 2, publication No. 47 (N^.
1930 K The rep«irt eaiiic U» the f<)Uowinu cunclusion: The irregular application ot the
habitual criminal law r.si.lt.s in varying senteiifcs ranging from a
to life for the same oll. nse Such di Ferenc-e not only affects the "«»ude ^ tl o
individual prisuaer toward the courts and Kovcnjmenl but also senously
prison morale and .lisi ipline." /< .. al 42. 'Die
uriminal act promotes increased disparity due to indivduul differences among judi,(.s.
S. lluuiN vt al, supra note 12, al 398. . ,

99. 1'. Taitan. imte 71. al 474; N«)te, supra nole 91. ... [M]any timeb it [the
Habitual Criminal Act) was not used to give longer sentences but was
attorneys as a bargaining tool to get pleas of guilty,' quotmg Sen. Steadman Ball.
Topeka Daily Capital, Jan. 29, 1969, at 8, col. 5.

ioi! Rubin, I'cde'ral Sentencing Problems and tlie Model Sentencing Act, 41 F.ILD.
467, 5i4 (1967).

102. Brown, supra note 96, at 603. . i ^ ir i
103. "If anything, ihere may be a tendency for violent ofFenden who have scrv^

longer sentences l«> reiidivale more often. ... 12 ClUMES OK VIOLENCE 569 (D.
Mulvuu-l, M. TuhUN, L. Cuutised. 1969).
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consistent sentencing attained by tlu; n(;\v C'riniinal (Jode. However, Iw-
forc individualization can be totally achieved, the Code must be amended
to ehminate tlie possibility of subjective bias or other forms of disparity
which result in sentences inconsistent witli individualization and detri
mental to rtOiabilitation.

Most importantly, provision nmst be made for a mandatory presitntence
investigation. Current staffand budget linn'talions prevent achievement of
tho ideal which would be to re<|uirt: a pn-sentenco investigation in every
case. The Judicial ('ouncil proposal woidd hjive re(|uired (hat a presen-
tence investigation be conducli-d in every cast? where imprisonment is
being considered as a possiblr disposition.KM (Compliance with this provi
sion would demand more manpower than the |>robation and pan)le de
partments are able to supply.

The Model Penal Code provision would se(?m to be more compatible
with available resources. Tliis provision would rcijuire that a presentence
investigation be conduct(>d where

(a) the defendant has been convicted of a fi-lony for the first time; or

(b) tho defendant is iuuKt 21 years of age and has been convicted of
a crime; or

(c) the defendant will be placeil on probation or sentenced to impri.s-
onment for an exti^nded term.'OS

Although it does not require that a pres<*ntence be etmducteil in every c;ise,
the provision does assure that youthful and first olleniU^rs will be dealt with
in a niiinner which will afford optimum opportunity for rehabilitation. And
it assures that the connnunity's and the offender's well-being will be pro
tected by insuring that probation or an (?xtend<'d li rm will be seltreted ob
jectively, based on an appraisal of the offender's ncj-ds.

Another provision which would assist in eliminating inconsistencies, if
included within the sentencing structure, wouki recpiire judges to state
their reasons for selecting a sentence. 'I'his san>e provision would also per
mit appellate review of sentencing decisions. Astatute embodying these
provisions would serve three major purposes:

1) permit the direct correction of unjust sentences;

2) create a body of judicial opinion on sentencing which could guide
the trial courts;

104. PnoposEU Kan. Chim. Couk § 21-1604, Kan. Juimciai. Council Bui.l. 128
(April, 1988).

105. Model Penal Cook § 7.07( 1) (TfiU. Draft No. 2, 1050).
lOfl. Note, Procedural Dun Prucrss tit JutlUial Siufnirinf; For I'vlony, HI IIahv.

L. Rev. 821, 845 (1968). Contra, Hurt, supra iiutu 4.*), at 440.
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3) serve the goal of rehabilitating ofFenders.lOT

Although this system would not eliminate all dispartities (particularly those
introduced as a consetiuence of plea bargaining), those disparities at
tributable to bias and prejudice would be reduced, and individualization
would be facilitated by establishment of judicial guidelines to complement
the legi.slative guidelines.

Finally, the habitual criminal provision should be amended to promote
individualization. H)« This could be accomplished by establishing criteria
which would assist the judge in the exercise of his discretion. For example,
New York provides that an t^xtended tenn may be imposed only when the
court is of the opinion that

. . . Uie history and character of the defendant and the nature and
circumstances of his crimiiuil conduct indicate that extended incarcera
tion . . . will best serve the public interest . . . ."109

The Minnesota staluli; may be indicative of the type of provision best
suited for Kansas. That statute authorizes imposition of an extended term
only after a presentence investigation has been made, and the court is re
quired to make appropriate findings. HO The advisory committee's com
ment to this section best summarizes the end for which an extended pro
vision should be intended.

These requirements are intended to assure that the habitual offender
act is applied only in those cases of the serious offender who for his
own sake or in the interest of the public should be confined for a period
longer tluin tlie luasiinuin provided by the statute violated and tluil it
should not be applied lo the oifendcr who is guilty of two or more iso
lated criminal acts antl not otherwise shown to be disposed to criminal
behavior dangerous to the public.lH

In addition, the Miunirsota advisory connnittee recommended that a di
agnostic evaluation and report also be required. H2 Inclusion of a similar
requirement in Kansas would not unduly tax available resources. Kansas
already has one of tlu: nation's leading diagnostic and reception centers.
All that would be nei-tled would be to amend the statutell3 to permit pre
sentence evaluations at the Kansas Reception and Diagnostic Center and
to appropriate sufficient funds to enable the center to accommodate the
increased caseload.

(

107. Curniun, Unfair Smtenccs: A Breeding Ground hot Crime, 5 Thial 19 (Oct./
Nov. 196U).

108. Phesjdent's Commission on Law Knfohckment and Administiiation of
Justice,The Ciiai.i.knck t)i- Chime in a Fuee S(x;iety 14? (1967).

109. N. Y. Penai. 1-aw § 70.10 (McKiiinoy 1907).
110. Minn. .Stat. Ann. § 609.155 (1984).
111. /</.. ComiiM'iit.
112. Paorosu. Minn. Cium. Code § fi09.1.'>5(2)(2) (1962).
113. Kan. Sta t. Ann. § 70-24a03 (1989).
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Amendment of the Code to incorporate these provisions would contrib
ute incalculably to the advancement of individuaii/ation and to the achieve
ment of consistent sentencing. True individuali/ation is scientiBc and re
quires objectivity. Ilenct;, individuali/ation can be achiev<«d only by in
suring that every disposition is arrived at objectively and that individual
bias and prejudice are eliminated.

Raymond W. Baker

( (
Right of Redemption of Real Property in Kansas

I. Dackground
II. Nature

III. Elements
A. Persons Entitled to lledeem

B. Fiscal Aspects of Redemption
C. Time and Order of Redemption

D. Effect of Redemption
IV. Conclusion

Adiscussion of tlu; right of redemption of real property in Kansas hope
fully holds particular interest for the Kansas Bar because of the revisions
made in the law governing redemption by the 1970 session of the Kansas
Legislature.1 Although the statute2 governing the right of redemption
remains essentially intact, reduction in the time allowed various parties to
elFect redemption has made a survey of the right of redemption particu-
larly seasonable.

/. Background

The right of redemption is "the right to disencumber property or to free
it from a claim or lii'u; .specifically [it is] the [statutory] right to free prop
erty from the incunibranccs of a foreclosure or other judicial sale, or to
recover the title passing thereby, by paying what is due, with interest,
costs, etc."3 Tlu! right of redemption is not to be confused with the equity
of redemption, which exists independently of statute. The equity of re
demption must be exercised before a foreclosure or other sale.'i

Enactment of statutes providing for redemption from sale generally co
incided with periods of economic depression and collapse of land values.
The first legislation, enacted in the 1820s, was confined to redemption
from execution salt;, although in one state the statute was held to apply to
mortgage foreclosures as well. New redemption legislation followed the
Panic of 1«36; luorlgage sales were expressly included. The period of re
demption was originally six months from sale, but in the late nineteenth
century tlie period was lengthened to one year.5

The redemption statutes were intended to elFect a dual purpose. The
mortgagor or other person entitled to exercise the right was given addi
tional time to rtjfinance and save his property. Furthermore, it was hoped
that the statutes would put pressure on the mortgagee, who was usually
the chief if not the only bidder at the foreclosure sale, to bid for the prop-

1. Ch. 221, 11970] Kan. Sess. Laws 740.
2. Kan. Stat. Ann. § 60-2414 (19M).
3. Black's Ljiw Dici'ionaiiy 1489 (4tli ed. 1968).

5. G. OsuoRNE, OsuoRNE ON Mowtcaces § 307 (1951).
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